in an effort to implement the "cooperative," some might even
say "lax," enforcement policy of the single penalty assess-
ment procedure.  See 30 C.F.R. 100.4.  But as I have said
elsewhere, prosecutorial discretion does not extend to
nullifying the Act.  There are limits on the power of MSHA
and the solicitor to thwart the will of Congress.  One of
them is this Commission.

The solicitor is compelled to seek approval of Rule 11
and Rule 30 motions because the Commission following the
will of Congress has so decreed.  Congress, in its wisdom,
changed the law in 1977 to require approval of all "compromises"
of penalty cases.  This embraces both "mitigations" and
"settlements."  A motion to withdraw a penalty petition in
lieu of an adjudication by the Commission is certainly a
compromise of the litigation and if it involves acceptance of
a $20 penalty that MSHA improvidently, erroneously or
intentionally assessed for a significant and substantial
violation it is both a mitigation and a settlement that
should receive the strictest judicial scrutiny.

The legislative history of section 110 (k) of the Act
shows Congress felt the public interest in vigorous enforce-
ment is best served when the process by which penalties are
assessed is carried out in public, "where miners and their
representatives, as well as the Congress and other interested
parties, can fully observe the process." S. Rpt. 95-181,
95th Cong., 1st Sess. 44-45 (1977).  As the Senate Report
continued, "the Committee intends to assure that the abuses
involved in the unwarranted lowering of penalties as a
result of off-the-record negotiations are avoided.  It is
intended that the Commission and the Courts will assure
that the public interest is adequately protected before
approval of any reduction in penalties."  Id.

I cannot believe the Commission is going to surrender
its statutory enforcement authority by ordering its judges
to rubber stamp motions to dismiss or withdraw.  If it does,
I am confident there will be a public outcry if the purpose
or effect of such action is to grant the solicitor authority
denied MSHA by the Congress in 1977.

The suggestion that the Commission did just this in
Mettiki Coal Corporation, 3 FMSHRC 2277 (1980) is clearly
erroneous.The plain meaning of Mettiki is that regardless
of how a motion is labelled, i.e., either as a motion to
dismiss or withdraw (under Rule 11) or a motion to approve
settlement (under Rule 30) if the record in support of the
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n over a volatile policy issue.  As I have said, I
